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REGULAR MEETING OF THE MIDLAND CITY COUNCIL 

City Hall, 333 W. Ellsworth Street 

 

February 24, 2014         7:00 p.m. 

 

AGENDA 

 

CALL TO ORDER - Maureen Donker, Mayor 

 

PLEDGE OF ALLEGIANCE TO THE FLAG 

  

 

ROLL CALL -  Thomas W. Adams 

   J. Dee Brooks 

   Diane Brown Wilhelm 

   Maureen Donker 

   Marty A. Wazbinski 

 

CONSIDERATION OF ADOPTING CONSENT AGENDA ITEMS: 

 All resolutions marked with an asterisk are considered to be routine and will be enacted 

by one motion.  There will be no separate consideration of these items unless a Council member 

or citizen so requests during the discussion stage of the “Motion to adopt the Consent Agenda as 

indicated”.  If there is even a single request the item will be removed from the consent agenda 

without further motion and considered in its listed sequence in regular fashion. 

 

APPROVAL OF MINUTES: 

1. *  Approve minutes of the February 10 regular City Council meeting.  TISDALE  

 

PROCLAMATIONS, AWARDS, RECOGNITIONS, PRESENTATIONS:  

 

PUBLIC HEARINGS: 

 

PUBLIC COMMENTS, IF ANY, BEFORE CITY COUNCIL.  (Please sign up with City Clerk 

before meeting).  This is an opportunity for people to address the City Council on issues that are 

relevant to Council business but are not on the agenda. 

 

ORDINANCE AMENDMENTS: 

 

RESOLUTIONS: 

2. *  Receiving and filing the City Attorney's Report on the Annual Review of 

Liquor Licenses in the City of Midland.  BRANSON 



3. Referring to the Midland Downtown Development Authority a request from SSP 

Associates to acquire City owned property for determination whether the property 

is needed for City or public purposes.  LYNCH 

4. *  Approving an extension of time for completion of sidewalk in City Forest 

Estates Subdivision No. 1.  KAYE 

5. *  Approving an extension of time for completion of sidewalk in City Forest 

Estates Subdivision No. 2.  KAYE 

6. *  Receiving and filing the 2014 Annual Sidewalk Report.  MCMANUS 

7. *  Naming the City Manager as Transportation Coordinator and stating the City's 

intentions to provide public transportation services and apply for Federal and 

State Financial Assistance.  MURPHY 

8. Authorizing City staff to work with the Midland Area Community Foundation 

and Leathers Associates to complete the renovation of the Fun Zone in Plymouth 

Park.  MURPHY 

9. *  Approving a contribution from the City's General Fund to help fund the 

community-wide strategic planning effort.  KEENAN 

10. *  Approving a budget transfer to provide funding for the purchase of property at 

402 Towsley Street, and authorizing the actual purchase of the property.  KAYE 

Considering purchases and contracts: 

11. *  Change Order from Three Rivers Corporation for interior improvements at the 

Grace A. Dow Memorial Library.  BARNARD 

12. *  2014 Ashman and Washington Street Reconstruction Project Management and 

Construction Engineering Services.  MCMANUS 

13. *  2014 Wallen Street Reconstruction and Water Main; Contract No. 14.  

MCMANUS 

14. *  Larkin Water Tower Painting.  BUSH 

15. *  Diesel Fuel Purchase of February 14 (4/5 vote required).  MURPHY 

16. *  Change Order to CivicPlus for website redesign and hosting services.  

UNDERHILL 

Setting a public hearing: 

17. *  Amendment to the Washington Woods Fund budget to recognize additional 

revenue in Community Development Block Grant funds (3/10).  BALIS 

18. *  Review of a grant application to Michigan Natural Resources Trust Fund to 

support a riverfront renovation in upper Emerson Park (3/10).  MURPHY 



19. *  Zoning Petition No. 589 - to amend the City of Midland zoning map by 

rezoning the property located at 6200 Eastman Avenue from Office Service 

zoning to Regional Commercial zoning (3/24).  KAYE 

 

NEW BUSINESS: 

 

 

TO CONTACT THE CITY WITH QUESTIONS OR FOR ADDITIONAL INFORMATION: 

 

Citizen Comment Line:  837-3400 

City of Midland website address: www.midland-mi.org 

City of Midland email address: cityhall@midland-mi.org 

Government Information Center: located near the reference desk at the Grace A. Dow 

Memorial Library 



 

 

Attached documents for item Maureen Donker, Mayor 



 

 

Attached documents for item *  Approve minutes of the February 10 regular City Council 

meeting.  TISDALE 



















 

 

Attached documents for item *  Receiving and filing the City Attorney's Report on the Annual 

Review of Liquor Licenses in the City of Midland.  BRANSON 































































 

 

Attached documents for item Referring to the Midland Downtown Development Authority a 

request from SSP Associates to acquire City owned property for determination whether the 

property is needed for City or public purposes.  LYNCH 













 

 

Attached documents for item *  Approving an extension of time for completion of sidewalk in 

City Forest Estates Subdivision No. 1.  KAYE 



 

Summary Report City Forest Estates No 

 
SUMMARY REPORT TO CITY MANAGER 

for City Council Meeting of 2-24-14 
  
   
SUBJECT:    Extension of time for completion of sidewalk in City Forest Estates 

Subdivision No. 2. 
 
PROPRIETOR: Wiskin Developments, Inc. 
 
RESOLUTION SUMMARY:  THIS RESOLUTION APPROVES A TWO-YEAR 
EXTENSION OF TIME FOR COMPLETION OF SIDEWALK IN CITY FOREST 
ESTATES SUBDIVISION NO. 2. 
 
ITEMS ATTACHED: 

1. Letter to City Manager including a recommendation of approval. 
2. Resolution for City Council action. 
3. Letter from proprietor, requesting extension. 
4. Map of subdivision indicating where sidewalk has not been installed. 

 
CITY COUNCIL ACTION: 

1. Public hearing is not required.  
2. 3/5 vote required to approve the time extension. 

 
C. Bradley Kaye, AICP, CFM 
Director of Planning & Community Development 
 
KB/djm 
 
2-19-14 



 
 
 
 
 
 
 
February 19, 2014 
 
 
Jon Lynch, City Manager 
City Hall - 333 West Ellsworth Street 
Midland, Michigan 
 
Dear Mr. Lynch:   
 
In our periodic review of subdivisions to determine the installation status of required 
improvements, we have identified that not all of the sidewalk in City Forest Estates Subdivision 
No. 2 has been installed.  The final plat for this subdivision was approved April 14, 2003.  The 
two-year contract period for which all required improvements was to have been completed 
expired on April 14, 2005.  The City Council subsequently granted extensions for sidewalk 
installation in 2006, 2008, 2009 and 2011, the last of which is due to expire on April 14, 2014.    
Two of the original six lots remain undeveloped and without completed sidewalks. 
 
Roy Wise, proprietor of City Forest Estates Subdivision No. 2, is requesting a two-year time 
extension to complete the sidewalk installation in the subdivision.  The city’s standard sidewalk 
extension policy would not recommend more than two extensions totaling four years beyond the 
initial two-year contract.  However, in recognition of the many previous extensions granted and 
the minimal number of lots that remain undeveloped, another two-year time extension may be 
warranted.  Alternately, if an extension is not approved, the city would invoke the provisions of 
the current Letter of Credit and install the remaining sidewalk at the proprietor’s expense.   
 
The time extension is conditioned upon the receipt of a new financial guarantee to cover the 
cost of the sidewalk yet to be installed.  The new financial guarantee shall be valid for one year 
beyond the approved extension date.  In the event Council approves the requested extension 
and a new financial guarantee is not submitted by March 14, 2014, it is recommended that we 
collect on the existing Letter of Credit and install the remaining sidewalk. 
 
Attached is a resolution granting a two-year extension for required sidewalk in City Forest 
Estates Subdivision No. 2.  
 
Respectfully submitted, 
 

 
C. Bradley Kaye, AICP, CFM 
Director of Planning & Community Development 
 
/djm 
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BY COUNCILMAN 

WHEREAS, a written request has been received from Roy Wise of Wiskin Developments, Inc., 
proprietor of City Forest Estates Subdivision No. 2, to extend the period of time to complete the 
sidewalk within said subdivision; now therefore 

RESOLVED, that in accord with the Code of Ordinances of the City of Midland, the City Council 
hereby extends the period of time to complete the sidewalk within City Forest Estates 
Subdivision No. 2 until April 14, 2016 conditioned upon receipt of a financial guarantee in an 
amount determined by the City Engineer, valid for a period of one year beyond the date of the 
required completion of the sidewalk; and 

RESOLVED FURTHER, that if a new financial guarantee is not provided by March 14, 2014, 
Council authorizes staff to use the existing financial guarantee on file to install all remaining 
sidewalk. 

YEAS: 

NAYS: 

ABSENT: 

I, Selina Tisdale, City Clerk, City of Midland, Counties of Bay and Midland, State of Michigan, do 
hereby certify that the foregoing is a true and correct copy of a resolution adopted by a        yea 
vote of all the Councilmen present at a regular meeting of the City Council held Monday, 
February 24, 2014.   
 
 
                                 __________________________________ 

                          Selina Tisdale, City Clerk  
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Attached documents for item *  Approving an extension of time for completion of sidewalk in 

City Forest Estates Subdivision No. 2.  KAYE 



 

Summary Report City Forest Estates No 

 
SUMMARY REPORT TO CITY MANAGER 

for City Council Meeting of 2-24-14 
  
   
SUBJECT:    Extension of time for completion of sidewalk in City Forest Estates 

Subdivision No. 2. 
 
PROPRIETOR: Wiskin Developments, Inc. 
 
RESOLUTION SUMMARY:  THIS RESOLUTION APPROVES A TWO-YEAR 
EXTENSION OF TIME FOR COMPLETION OF SIDEWALK IN CITY FOREST 
ESTATES SUBDIVISION NO. 2. 
 
ITEMS ATTACHED: 

1. Letter to City Manager including a recommendation of approval. 
2. Resolution for City Council action. 
3. Letter from proprietor, requesting extension. 
4. Map of subdivision indicating where sidewalk has not been installed. 

 
CITY COUNCIL ACTION: 

1. Public hearing is not required.  
2. 3/5 vote required to approve the time extension. 

 
C. Bradley Kaye, AICP, CFM 
Director of Planning & Community Development 
 
KB/djm 
 
2-19-14 



 
 
 
 
 
 
 
February 19, 2014 
 
 
Jon Lynch, City Manager 
City Hall - 333 West Ellsworth Street 
Midland, Michigan 
 
Dear Mr. Lynch:   
 
In our periodic review of subdivisions to determine the installation status of required 
improvements, we have identified that not all of the sidewalk in City Forest Estates Subdivision 
No. 2 has been installed.  The final plat for this subdivision was approved April 14, 2003.  The 
two-year contract period for which all required improvements was to have been completed 
expired on April 14, 2005.  The City Council subsequently granted extensions for sidewalk 
installation in 2006, 2008, 2009 and 2011, the last of which is due to expire on April 14, 2014.    
Two of the original six lots remain undeveloped and without completed sidewalks. 
 
Roy Wise, proprietor of City Forest Estates Subdivision No. 2, is requesting a two-year time 
extension to complete the sidewalk installation in the subdivision.  The city’s standard sidewalk 
extension policy would not recommend more than two extensions totaling four years beyond the 
initial two-year contract.  However, in recognition of the many previous extensions granted and 
the minimal number of lots that remain undeveloped, another two-year time extension may be 
warranted.  Alternately, if an extension is not approved, the city would invoke the provisions of 
the current Letter of Credit and install the remaining sidewalk at the proprietor’s expense.   
 
The time extension is conditioned upon the receipt of a new financial guarantee to cover the 
cost of the sidewalk yet to be installed.  The new financial guarantee shall be valid for one year 
beyond the approved extension date.  In the event Council approves the requested extension 
and a new financial guarantee is not submitted by March 14, 2014, it is recommended that we 
collect on the existing Letter of Credit and install the remaining sidewalk. 
 
Attached is a resolution granting a two-year extension for required sidewalk in City Forest 
Estates Subdivision No. 2.  
 
Respectfully submitted, 
 

 
C. Bradley Kaye, AICP, CFM 
Director of Planning & Community Development 
 
/djm 
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BY COUNCILMAN 

WHEREAS, a written request has been received from Roy Wise of Wiskin Developments, Inc., 
proprietor of City Forest Estates Subdivision No. 2, to extend the period of time to complete the 
sidewalk within said subdivision; now therefore 

RESOLVED, that in accord with the Code of Ordinances of the City of Midland, the City Council 
hereby extends the period of time to complete the sidewalk within City Forest Estates 
Subdivision No. 2 until April 14, 2016 conditioned upon receipt of a financial guarantee in an 
amount determined by the City Engineer, valid for a period of one year beyond the date of the 
required completion of the sidewalk; and 

RESOLVED FURTHER, that if a new financial guarantee is not provided by March 14, 2014, 
Council authorizes staff to use the existing financial guarantee on file to install all remaining 
sidewalk. 

YEAS: 

NAYS: 

ABSENT: 

I, Selina Tisdale, City Clerk, City of Midland, Counties of Bay and Midland, State of Michigan, do 
hereby certify that the foregoing is a true and correct copy of a resolution adopted by a        yea 
vote of all the Councilmen present at a regular meeting of the City Council held Monday, 
February 24, 2014.   
 
 
                                 __________________________________ 

                          Selina Tisdale, City Clerk  
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Attached documents for item *  Receiving and filing the 2014 Annual Sidewalk Report.  

MCMANUS 





































 

 

Attached documents for item *  Naming the City Manager as Transportation Coordinator and 

stating the City's intentions to provide public transportation services and apply for Federal and 

State Financial Assistance.  MURPHY 









 

 

Attached documents for item Authorizing City staff to work with the Midland Area Community 

Foundation and Leathers Associates to complete the renovation of the Fun Zone in Plymouth 

Park.  MURPHY 













 

 

Attached documents for item *  Approving a contribution from the City's General Fund to help 

fund the community-wide strategic planning effort.  KEENAN 









 

 

Attached documents for item *  Approving a budget transfer to provide funding for the purchase 

of property at 402 Towsley Street, and authorizing the actual purchase of the property.  KAYE 



Summary Report Purchase 402 Towsley8561 

SUMMARY REPORT TO CITY MANAGER 
for City Council Meeting of 2-24-14 

  
   
SUBJECT:    Approving a budget transfer to providing funding for the purchase of 

property at 402 Towsley Street, and authorizing the actual purchase 
of the property at 402 Towsley Street. 

 
 
RESOLUTION SUMMARY: These resolutions will: 

 
a. Approve a budget transfer to move $55,000 from the General Fund 2013-14 

Reserve for Contingencies appropriation to the Planning Department capital 
expense budget of the General Fund to provide funding for the purchase of 
property at 402 Towsley Street. 

 
b. Approve the purchase of the property at 402 Towsley Street for the price of 

$55,000.  
 
 
ITEMS ATTACHED: 
1. Letter of transmittal to City Manager.   
2. Resolutions (2) for City Council action. 
3. Purchase Agreement 
4. Map showing location of property. 
 
 
CITY COUNCIL ACTION: 

 
1. Public hearing is not required. 
2. 3/5 vote required to approve resolution. 
 

 
C. Bradley Kaye, AICP, CFM 
Director of Planning & Community Development 
 
 
CBK/djm 
 
2-19-14     
 



 
 
 
 
 
 
 
 

 

February 19, 2014 
 
 
 
Jon Lynch, City Manager 
City Hall - 333 West Ellsworth Street 
Midland, Michigan 
 
Dear Mr. Lynch: 
 

402 Towsley Street is the located at the end of the Tridge and is the last remaining residential 
property on this street.  All other properties surrounding this site have been acquired by the City 
of Midland over a period of years and the residences on them have been removed.  The City’s 
intent in acquiring and clearing these properties is to remove structures in the floodway of the 
Tittabawassee River and reduce the risk of property damage and loss of life caused by flooding. 
 
The property in question was occupied until the spring of 2013.  At that time, following further 
flood damage, electrical power to the home was disconnected by Consumers Energy.  Extensive 
electrical work would be required to satisfy the demands of Consumers Energy and restore 
electrical power to the house.  Rather than undertake such an expense, the landowner has 
offered the property to the City of Midland. 
 
In cooperation with the landowner, appraisals of the property were completed.  A purchase 
agreement was subsequently entered into with the landowner, subject to City Council approval of 
the purchase.  The agreed upon purchase price of $55,000 represents an approximate average 
of the appraisal values.  This value is consistent with or less than the previous purchase prices 
for many of the residences and properties in the area. 
 
Funding for this property acquisition will be taken from the City’s General Fund Reserve for 
Contingencies.  A transfer of $55,000 from this fund to the Planning Department capital expense 
budget is necessary for this purpose.  Adequate reserve funds exist to cover this acquisition.  
City management staff is also pursuing a possible reimbursement of this amount from local 
funding sources. 
 
The purchase of this property would be consistent with previous actions of City Council and 
would further the objective of removing occupied structures from the floodway.  This action would 
also complete the acquisition of all properties in this area of the floodway and remove the last 
residence from this area of the City now used primarily for park and recreational purposes. 
 

City Hall  333 West Ellsworth Street  Midland, Michigan 48640-5132  989.837.3300  989.835.2717 Fax  www.midland-mi.org 



402 Towsley Street Purchase February 18, 2014 

Page 2 of 2 

 

Two resolutions requesting City Council action are attached.  The first resolution requests 
Council approval of a budget transfer in the amount of $55,000 from the General Fund Reserve 
for Contingencies to the Planning Department capital expense budget.  The second resolution 
requests Council authorization to complete the purchase of this property for the amount of 
$55,000.   
 
Respectfully, 

 
C. Bradley Kaye, AICP, CFM 
Director of Planning & Community Development 
 
CBK/djm 



 
 
 
 
 
 
 
 
BY COUNCILMAN 
 
WHEREAS, the owner of 402 Towsley wishes to sell the property at that location to the City of 
Midland for a cost of $55,000; and  
 
WHEREAS, the City of Midland wishes to acquire the property at 402 Towsley but this 
transaction was not considered at the time the 2013-14 budget for the General Fund’s Planning 
Department was adopted; and  
 
WHEREAS, there is sufficient funding in the General Fund Reserve for Contingencies 
appropriation to transfer $55,000 to the Planning Department capital budget to provide the 
funding for this purchase; and  
 
WHEREAS, a budget transfer from a contingency account that exceeds $25,000 requires the 
approval of City Council; now therefore 
 
RESOLVED, City Council authorizes a budget transfer to move $55,000 from the General Fund 
2013-14 Reserve for Contingencies appropriation to the Planning Department capital expense 
budget of the General Fund to provide funding for the purchase of 402 Towsley. 
 
 
YEAS: 
 
NAYS: 
 
ABSENT: 
 
I, Selina Tisdale, City Clerk, City of Midland, Counties of Bay and Midland, State of Michigan, do 
hereby certify that the foregoing is a true and correct copy of a resolution adopted by a          
yea vote of all of the Councilmen present at a regular meeting of the City Council held Monday, 
February 24, 2014. 
 
 
      ___________________________________ 
       Selina Tisdale, City Clerk 
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BY COUNCILMAN 
 
WHEREAS, the property located at 402 Towsley Street is in the floodway of the Tittabawassee 
River and has suffered severe and repetitive losses due to flooding; and 
 
WHEREAS, the City of Midland supports the removal of residential structures from the floodway 
as a means of protecting life and property; and 
 
WHEREAS the owner of 402 Towsley Street wishes to sell the property to the City of Midland; 
and 
 
WHEREAS, the City wishes to acquire the property at 402 Towsley Street and demolish all 
existing structures thereon; now therefore 
 
RESOLVED, that the City Council of the City of Midland herewith approves the purchase of 402 
Towsley Street for the price of $55,000.   
 
YEAS:  
NAYS:  
ABSENT:  
 
I, Selina Tisdale, City Clerk, City of Midland, Counties of Bay and Midland, State of Michigan, do 
hereby certify that the foregoing is a true and correct copy of a resolution adopted by a        yea 
vote of all the Councilmen present at a regular meeting of the City Council held Monday, 
February 24, 2014. 
 
 
             
      Selina Tisdale, City Clerk 
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Attached documents for item *  Change Order from Three Rivers Corporation for interior 

improvements at the Grace A. Dow Memorial Library.  BARNARD 









 

 

Attached documents for item *  2014 Ashman and Washington Street Reconstruction Project 

Management and Construction Engineering Services.  MCMANUS 









 

 

Attached documents for item *  2014 Wallen Street Reconstruction and Water Main; Contract 

No. 14.  MCMANUS 











 

 

Attached documents for item *  Larkin Water Tower Painting.  BUSH 











 

 

Attached documents for item *  Diesel Fuel Purchase of February 14 (4/5 vote required).  

MURPHY 









 

 

Attached documents for item *  Change Order to CivicPlus for website redesign and hosting 

services.  UNDERHILL 









 

 

Attached documents for item *  Amendment to the Washington Woods Fund budget to recognize 

additional revenue in Community Development Block Grant funds (3/10).  BALIS 









 

 

Attached documents for item *  Review of a grant application to Michigan Natural Resources 

Trust Fund to support a riverfront renovation in upper Emerson Park (3/10).  MURPHY 













 

 

Attached documents for item *  Zoning Petition No. 589 - to amend the City of Midland zoning 

map by rezoning the property located at 6200 Eastman Avenue from Office Service zoning to 

Regional Commercial zoning (3/24).  KAYE 



Summary Report ZP 5898525 

 

 
SUMMARY REPORT TO CITY MANAGER 

for City Council Meeting of 2-24-14 
  
   
SUBJECT:    Zoning Petition No. 589. 

  
PETITIONER:  Tim Hortons – Mark Kellenberger 
 
PLANNING COMMISSION PUBLIC HEARING:  February 11, 2014. 

 
PLANNING COMMISSION ACTION:  Recommendation of denial.   
 
SUMMARY: ACTION TO SET A PUBLIC HEARING TO AMEND THE CITY OF 

MIDLAND ZONING MAP BY REZONING THE PROPERTY LOCATED AT 6200 
EASTMAN AVENUE FROM OFFICE SERVICE ZONING TO REGIONAL 
COMMERCIAL ZONING.   
 
ITEMS ATTACHED: 
1. Letter to City Manager setting forth Planning Commission action. 
2. Resolution for City Council Action. 
3. Staff Report to Planning Commission dated January 29, 2014. 
4. Planning Commission minutes of February 11, 2014.  (public hearing) 
5. Communication(s).   
6. Map showing location of property. 
   
CITY COUNCIL ACTION: 
1. Public hearing is required. Date:  March 24, 2014. 
2. Advertising date:  March 8, 2014. 

Public Hearing notification to area residents mail date:  March 7, 2014.   
3. 3/5 vote required to set a public hearing.  

 

 
C. Bradley Kaye, AICP, CFM 
Director of Planning & Community Development  
 
CBK 
 
2-19-14 
 



 
 
 
 
 
 
 
 
February 19, 2014 
 
 
 
Jon Lynch, City Manager 
City Hall - 333 West Ellsworth Street 
Midland, Michigan 
 
Dear Mr. Lynch: 
 
At its meeting on Tuesday, February 11, 2014, the Planning Commission considered Zoning 
Petition No. 589, the request of Mark Kellenberger on behalf of Tim Hortons, to rezone property 
located at 6200 Eastman Avenue from Office Service zoning to Regional Commercial zoning.   

Motion by Senesac and seconded by Young to recommend to City Council the approval of 
Zoning Petition No. 589 initiated by Mark Kellenberger, on behalf of Tim Hortons, to zone 
property at 6200 Eastman Avenue from Office Service zoning to Regional Commercial zoning. 
 
Vote on the motion: 
 
YEAS:  None  
NAYS:  Hanna, McLaughlin, Senesac, Stewart and Young 
ABSENT:  Heying, Mead, Pnacek and Tanzini 
 
The motion was denied 0 to 5.   

The City Council is therefore being requested to set a public hearing to consider Zoning Petition 
No. 589 for March 24, 2014 at 7:00 p.m. 

Respectfully, 

 
C. Bradley Kaye, AICP, CFM 
Director of Planning & Community Development  
 
CBK/djm  
 
 
LETTER OF TRANSMITTAL – ZP #589 Set PH 
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BY COUNCILMAN  

WHEREAS, a public hearing was held by the Planning Commission on Tuesday, February 11, 2014 for 
property located at 6200 Eastman Avenue for the purpose of considering the advisability of amending the 
Zoning Map of Ordinance No. 1585, the Zoning Ordinance of the City of Midland from Office Service 
zoning to Regional Commercial zoning; now therefore 

RESOLVED, that notice is hereby given that a public hearing will be held by the City Council on Monday, 
March 24, 2014, at 7:00 p.m. in the Council Chambers, City Hall, for the purpose of considering the 
advisability of amending the Zoning Map of Ordinance No. 1585, the Zoning Ordinance of the City of 
Midland, as set forth in the following proposed Ordinance, which is hereby introduced and given first 
reading; and 

RESOLVED FURTHER, that the City Clerk is hereby directed to notify property owners within three 
hundred (300) feet of the area proposed to be rezoned by transmitting notice on or before March 7, 2014 
and to publish said notice on March 8, 2014.   

ORDINANCE NO. ______ 

AN ORDINANCE TO AMEND ORDINANCE NO. 1585, BEING AN ORDINANCE TO REGULATE AND 
RESTRICT THE LOCATION OF TRADES AND INDUSTRIES AND THE LOCATION OF BUILDINGS 
DESIGNED FOR SPECIFIC USES, TO REGULATE AND LIMIT THE HEIGHT AND BULK OF 
BUILDINGS HEREAFTER ERECTED OR ALTERED, TO REGULATE AND DETERMINE THE AREA OF 
YARDS, COURTS, AND OTHER OPEN SPACES SURROUNDING BUILDINGS, TO REGULATE AND 
LIMIT THE DENSITY OF POPULATION, AND FOR SAID PURPOSES, TO DIVIDE THE CITY INTO 
DISTRICTS AND PRESCRIBE PENALTIES FOR THE VIOLATION OF ITS PROVISIONS BY 
AMENDING THE ZONING MAP TO PROVIDE A REGIONAL COMMERCIAL ZONING DISTRICT 
WHERE AN OFFICE SERVICE ZONING DISTRICT PRESENTLY EXISTS. 

The City of Midland Ordains: 
Section 1.  That the Zoning Map of Ordinance No. 1585, being the Zoning Ordinance of the City of 
Midland, is hereby amended as follows: 

LOT 31, MARRIET SUBDIVISION, AS RECORDED IN LIBER J OF PLATS, PAGES 23, 24 AND 
25, MIDLAND COUNTY RECORDS. 
 
Be, and the same is hereby changed to Regional Commercial 

Section 2.  All Ordinances or parts of Ordinances in conflict herewith are hereby repealed only to the 
extent necessary to give this Ordinance full force and effect. 

Section 3.  This Ordinance shall take effect upon publication. 

 

YEAS:      
NAYS:      
ABSENT:  

I, Selina Tisdale, City Clerk, City of Midland, Counties of Bay and Midland, State of Michigan, do hereby 
certify that the foregoing is a true and correct copy of a resolution adopted by a        yea vote of all the 
Councilmen present at a regular meeting of the City Council held Monday, February 24, 2014.        

                                           
_____________________________________ 

       Selina Tisdale, City Clerk  

City Hall  333 West Ellsworth Street  Midland, Michigan 48640-5132  989.837.3300  989.835.2717 Fax  www.midland-mi.org 
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ZP #589        Date:  January 29, 2014 
 

STAFF REPORT TO THE PLANNING COMMISSION 
 

SUBJECT:    Rezoning Petition 
 
APPLICANT:    Tim Hortons – Mark Kellenberger 
 
OWNER:    Eastman Ten Development LLC 
  
LOCATION:      6200 Eastman Road 
 
PROPOSAL: Rezone land from OS Office Service to RC Regional 

Commercial  
 
AREA:    0.63 Acres (approximately) 
 
ADJACENT ZONING:                        North: RC Regional Commercial 
     East: OS Office Service 

West: OS Office Service 
South: OS Office Service 

       
 
ADJACENT DEVELOPMENT: North: Gas and Convenience Store 
     East: Vacant 

West: Apartments 
South: Vacant 
 

 
REPORT 

 
Zoning Petition No. 589, initiated by Mark Kellenberger of Tim Hortons, to rezone the subject 
parcel located at 6200 Eastman Road from OS Office Service to RC Regional Commercial. 
  
BACKGROUND 
 
According to file records and public hearing notes, at least four previous applicant initiated 
zoning petitions were submitted on the subject lands between 1969 and 1985.  Each of those 
petitions was heavily opposed by neighboring property owners.  A brief history of the subject 
parcel, including these zoning petitions, is presented below. 
 
The area in which the subject lands are located was annexed to the City of Midland in 1953. At 
that time, Eastman Road was a two lane blacktop roadway without curbs.  In late 1959, the road 
was reconstructed as US-10 Business Route in conjunction with the US-10 freeway. 
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According to early staff reports, City zoning was first applied to the subject lands in 1954.  
Zoning in the area at that time consisted of a mixture of Residence “A” District and Agricultural. 
The subject parcel was included in the Agricultural District. In 1960, all of the Agricultural lands 
in the annexation area, including the subject lands, were rezoned to Residence “A” (Ordinance 
No. 524). 
 
In 1966, Ordinance No. 620 was passed by Midland City Council.  That amendment placed the 
subject lands into an Office Service-2 zoning district.  This amendment followed the 1964 
adoption of Ordinance No. 586, that rezoned the corner of Eastman and Wackerly located 
immediately north of the subject parcel, to Business B-2 for gas station purposes. 
 
In 1969, Zoning Petition #2 was submitted by Woodward Development Company.  The zoning 
petition proposed that the subject lands, as well as others surrounding them, be rezoned to a 
Shopping Center District in order to the permit the development of a commercial shopping 
center.  That rezoning petition was not supported by the City Planning Commission but was 
approved by Council.  Amending Ordinance No. 741 was adopted by City Council on December 
1, 1969 but was challenged in Circuit Court by neighboring property owners.  Circuit Court for 
the County of Midland overturned the City Council action in a decision dated December 7, 1970, 
stating that the rezoning was not in the public interest, the requirements of the enabling statute 
had not been met, and the proposed rezoning was not a proper exercise of police power.  On 
February 24, 1972, the Circuit Court decision was upheld by the State of Michigan Court of 
Appeals following an appeal by the City of Midland.  Based on this decision, the property 
remained in the Office-Service 2 district. 
 
In 1972, following resolution of the court proceedings, the Woodward Development Company 
submitted their second zoning petition for the property.  Zoning Petition #61 proposed that the 
land be rezoned to Business B-2, consistent with the abutting gas station property to the north.  
The petition was ultimately denied by both the Planning Commission and City Council on the 
basis that the petition did not agree with the Master Plan. 
 
In 1985, a third zoning petition (#264) was received on the property, this time submitted by 
Attorney Richard Handlon on behalf of the then property owners, Eliot and Sydney Cohen.  The 
petition requested that the property be rezoned Business B-1 to allow for the construction of a 
120 unit motel.  Following the public hearing process, the City of Midland Planning Commission 
recommended denial of the petition, based on staff concerns regarding adverse impacts on the 
adjoining residential properties and lack of consistency with the Land Use Plan.  City Council 
subsequently denied the petition in September of 1985. 
 
In January of 1995, Zoning Petition #388 was submitted by Jerome M.P. Kole on behalf of Bob 
Evans Farms.  The petition requested that the zoning be changed to Business B-2 to 
accommodate a Bob Evans Restaurant.  Following public hearing, the application was 
recommended for denial by the City Planning Commission.  Stated reasons for the 
recommendation included that the petition was not in compliance with the Land Use Plan and in 
consideration of the impact on traffic congestion in the area.  The application was subsequently 
withdrawn by the applicant before proceeding to City Council. 
 
The most recent activity relative to the subject lands arose from City adoption of the current 
Zoning Ordinance in November of 2004.  At that time, the previous Office Service-2 District was 
replaced by the still current Office Service District.  No further changes or petitions have been 
submitted for this property since that time. 
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ASSESSMENT 
 
In accordance with Section 30.03(D) of the Zoning Ordinance, the Planning Commission and 
City Council shall at a minimum, consider the following before taking action on any proposed 
zoning map amendment: 
 

1. Is the proposed amendment consistent with the City’s Master Plan?   
 

Included in Chapter 5 of the City of Midland Master Plan are a series of general land use 
goals.  While are goals are not applicable to this proposal, the petition is considered 
consistent with Goals 8 and 11, which read as follows: 
 
Goal 8 states:  “Accommodate small nodes of neighborhood commercial at major 
intersections where major residential development is taking place.” 
 
Goal 11 states:  “Broaden restaurant and retail choices.” 
 
While fully consistent with the above goals, Goal 9 must also be considered in the 
context of reviewing this zoning petition. 
 
Goal 9 states:  “Utilize office uses as a transition between higher and lower intensity 
uses.” 
 
The subject lands are located between a gas station establishment to the north and 
vacant lands to the south and east.  Office uses are an appropriate use of the site and 
would serve as a transitional use in this location.  This suitability is reflected in the land 
use designations on the Future Land Use Map, where these lands are identified as 
Office Service. 
 
The Office Service designation in the City of Midland Master Plan has been applied 
consistently throughout the parcel’s history from annexation to current day.  That Plan 
has taken into account the need and demand for commercial land use, including the 
appropriate distribution of such uses throughout the city.  Development patterns along 
the Eastman Avenue corridor demonstrate that the Office-Service designation has been 
and remains reasonable for this area of the city. 
 
The proposed amendment, based on a fair and reasoned balancing of all land use 
principles contained therein, is not considered to be consistent with the City of Midland 
Master Plan. 
 

2. Will the proposed amendment be in accordance with the intent and purpose of the 
Zoning Ordinance? 

 
No.  In staff’s opinion, the proposed rezoning would not promote the intent of the zoning 
code through reclassification of the parcel as stated (outlined below) in the City’s zoning 
code.   

 
Section 1.02 INTENT 
It is the purpose of this Zoning Ordinance to promote the public health, safety, comfort, 
convenience, and general welfare of the inhabitants of Midland by encouraging the use 
of lands and natural resources in accordance with their character, adaptability and 
suitability for particular purposes; to enhance social and economic stability; to prevent 
excessive concentration of population; to reduce hazards due to flooding; to conserve 
and stabilize the value of property; to provide adequate open space for light and air; to 
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prevent fire and facilitate the fighting of fires; to allow for a variety of residential housing 
types and commercial and industrial land uses; to minimize congestion on the public 
streets and highways; to facilitate adequate and economical provision of transportation, 
sewerage and drainage, water supply and distribution, and educational and recreational 
facilities; to establish standards for physical development in accordance with the 
objectives and policies contained in the Master Plan (Comprehensive Development 
Plan); and to provide for the administration and enforcement of such standards. 

 
3. Have conditions changed since the Zoning Ordinance was adopted that justifies 

the amendment? 
 

No.  Land development along the Eastman Avenue corridor has proceeded in 
accordance with the Master Plan and Future Land Use map.  No other conditions have 
changed that were not considered at the time of zoning ordinance adoption. 
 

4. Will the amendment merely grant special privileges? 
 

Yes.  The zoning amendment, if granted, will apply RC zoning to a parcel of land 
planned for Office Service purposes by the City of Midland Master Plan.  Approval of this 
petition will grant privileges not envisioned by the Master Plan.  

 
5. Will the amendment result in unlawful exclusionary zoning? 

 
No.  The rezoning would continue an adjacent pattern of zoning designation.  This parcel 
would be one of many that would be zoned RC within the city. 
 

6. Will the amendment set an inappropriate precedent? 
 

Yes. Approval would establish a precedent of non-conformity to the established City of 
Midland Master plan without clear and compelling reason.  The integrity of the Master 
Plan would be compromised by approval of this petition. 

 
7. Is the proposed zoning consistent with the zoning classification of surrounding 

land? 
 
The proposed zoning would be an extension of the existing zoning pattern north of the 
subject parcel but would be inconsistent with the zoning of lands south and east of the 
parcel. 
 

8. Is the proposed zoning consistent with the future land use designation of the 
surrounding land in the City Master Plan? 

 
No. The current Master Plan, adopted in 2007, supports this parcel as being appropriate 
for Office Service use.  The RC zoning district proposed is the zoning district routinely 
used to implement the Commercial land use designation of the Master Plan, not the 
Office Service designation.  

 
9. Could all requirements in the proposed zoning classification be complied with on 

the subject parcel? 
 
Yes.  The parcel will meet all RC zoning requirements.  All future development and use 
of the site would also be capable of meeting the requirements of the RC district. 
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10. Is the proposed zoning consistent with the trends in land development in the 
general vicinity of the property in question? 

 
No. The zoning of this parcel for Regional Commercial purposes will not be consistent 
with the land use development trend along the Eastman Avenue corridor.  Commercial 
zoning and use of the property would be consistent with the existing land uses to the 
north, but would be inconsistent with existing and planned land uses to the east, west 
and south. 

 
ADDITIONAL STAFF COMMENTS: 
 
The subject lands are located near the intersection of Eastman Avenue and Wackerly Street.  
This intersection is one of the more heavily travelled intersections within the city and is 
frequently impacted by heavy traffic volume.  The addition of more vehicles in this location will 
be difficult to accommodate.  Increasing potential traffic by way of intensified zoning, such as 
requested in this petition, is not advised.  If approved, however, restaurant or drive-through 
restaurant uses could be expected to generate nearly ten times the amount of daily traffic 
volume as would the office type uses currently permitted. 
 
Finally, the application raises concerns on the part of Planning Staff that, if approved, further 
zoning petitions could be filed to extend the RC zoning district down Eastman Avenue in a strip 
manner.  The City of Midland Master Plan specifically designates the subject lands Office 
Service and plans for this nature of commercial use.  Lands south of the subject property are 
also designated Office Service.  Any petition to rezone further lands for RC purposes would be 
able to argue that it is similar in nature and location to this parcel, is guided by the same Master 
Plan policies, and therefore ought to be approved. 
 
STAFF RECOMMENDATION 
 

Upon careful review of the requested zoning change, staff recommends that the petition to 
rezone the subject lands from Office Service to Regional Commercial be not approved for the 
following reasons: 

 The subject parcel is designated Office Service by the City of Midland Master Plan. 

 The Regional Commercial zoning district is not consistent with the Office Service 
designation of the City of Midland Master Plan. 

 The Regional Commercial zoning district is not consistent with the general purpose and 
intent of the City of Midland Master Plan 

 The current Office Service zoning district is appropriate for the subject parcel and is 
consistent with the City of Midland Master Plan 

 Higher intensity zoning and the resulting increase in vehicular traffic is not warranted in 
this area of the city and would be contrary to the general health, welfare and safety of the 
public. 

PLANNING COMMISSION ACTION 

 
Staff currently anticipates that the Planning Commission will hold a public hearing on this 
request during its regular meeting on February 11, 2014 and will formulate a recommendation to 
City Council thereafter.  If recommended to City Council the same evening, we anticipate that 
on February 24, 2014 the City Council will set a public hearing on this matter.  Given statutory 
notification and publication requirements, the City Council will schedule a public hearing for 
March 24, 2014 at which time a decision will be made on the proposed zoning change.  Please 
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note that these dates are merely preliminary and may be adjusted due to Planning Commission 
action and City Council agenda scheduling.   
 
Respectfully Submitted, 
 
 
 
 
C. Bradley Kaye, AICP  
Director of Planning and Community Development   
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MINUTES OF THE MEETING OF THE MIDLAND CITY PLANNING 
COMMISSION 

WHICH TOOK PLACE ON 
TUESDAY, FEBRUARY 11, 2014, 7:00 P.M.,  

COUNCIL CHAMBERS, CITY HALL, MIDLAND, MICHIGAN 

 

1.   Roll Call 

PRESENT: Hanna, McLaughlin, Senesac, Stewart and Young 

ABSENT:  Heying, Mead, Pnacek and Tanzini 

OTHERS PRESENT: Brad Kaye, Director of Planning and Community Development; 

Grant Murschel, Community Development Planner and twelve (12) others.  
 
2.   Approval of Minutes 
 

Moved by Hanna and seconded by Young to approve the minutes of the regular meeting of 
January 28, 2014.  Motion passed unanimously. 
 

3. Public Hearing 

 
a. Zoning Petition No. 589 – the request of Tim Hortons to rezone property at 6200 

Eastman Avenue from Office Service zoning to Regional Commercial zoning.  
 

Kaye presented the application to the Commission.  He explained that the property is an 
area of 0.63 acres. The property is on Eastman Ave. just south of Wackerly Street.  The 
property is currently zoned OS Office Service and it is designated as Office Service by 
the Midland City’s Master Plan.   
 
Senesac wondered if any input has been received in support of this petition.  Kaye 
explained that staff has not received any input in support of the petition. 
 
Patrick Bell, 565 Grand River Avenue of Brighton, Michigan, represented the petition on 
behalf of Tim Hortons.  He explained that the proposal is for zoning that will allow a new 
Tim Hortons Café and Bake Shop which will include a drive-thru.  The restaurant will be 
a welcoming environment with free Wi-Fi, soft seating, a fireplace and flat screen TV’s.     
 
There were no public comments in support of the rezoning. 
 
Ken Mault, of 6201 Woodpark Drive, explained that he lives behind the subject property 
and that he believes a commercial restaurant will only harm his neighborhood. He 
presented a letter by John and Judy Kawiecki, of 6113 Woodpark Drive. They could not 
be in attendance tonight.  Mault explained that he is not opposed to business 
development but that development should be in the appropriate zones of the city.  He is 
concerned about the potential increased traffic, lights and other things that would 
negatively impact his property and neighborhood.  He presented crash statistics 
obtained from the Michigan State Police to the Commission.  
 
Fred Rolph, co-owner of the building to the south at 6024 Eastman Ave., explained that 
his property was not allowed access onto Eastman Avenue when it was originally 
development and that there is a written agreement with the city to give access onto 
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Harcrest Street.  He wondered how a curb-cut at the subject parcel would impact traffic 
on Eastman and if they would even be allowed access onto Eastman.   
 
Tina Killebrew, of 6121 Woodpark Drive, explained that she is very concerned with 
having a commercial business located near her family’s property.  She is concerned with 
loss of privacy, additional noise and the desirability of her property. The hours of 
operation of the proposed business are a concern for her.   
 
Hanna wondered if the applicant has been permitted a curb cut.  Bell explained that at 
this time the application is for the rezoning and site design has not been discussed. 

    
  A motion was made by Senesac to waive the procedural requirements for a second 

meeting.  The motion was seconded by Young.    
 
 YEAS:  Young, Stewart, Senesac, Hanna and McLaughlin 
       NAYS:  None 
       ABSENT: Heying, Mead, Pnacek, and Tanzini 
 
  Senesac explained that it is important to see this application as a petition to rezone to 

Regional Commercial and not to approve a Tim Hortons restaurant.  He explained that 
this parcel was reviewed and discussed during the process of preparing the master plan.  
He believes that the right decision was made during that process as keeping it zoned 
Office Service and continuing the designation as Office Service on the master plan 
future land use map.  He is opposed to the petition. 

 
  Young explained that the traffic impacts on Eastman Avenue and the hours of operation 

of a commercial business would not benefit the abutting residential neighborhood.  He 
agrees with Senesac and is opposed to the petition.  

 
  Hanna explained her opposition to the petition.  She believes that there is already a 

traffic problem on Eastman Avenue and additional development will not help that 
problem.   

 
  Stewart and McLaughlin agreed with the comments of Senesac, Young and Hanna. 
 
  Motion by Senesac and seconded by Young to recommend to City Council the approval 

of Zoning Petition No. 589 the request of Tim Hortons to zone property at 6200 Eastman 
Avenue from Office Service zoning to Regional Commercial zoning.    

 
       YEAS:  None 
       NAYS:  Young, Stewart, Senesac, Hanna and McLaughlin 
       ABSENT: Heying, Mead, Pnacek, and Tanzini 

4.   Old Business 

  
 None 
 
5. Public Comments 

       
 None 
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6.   New Business 
      

 None 
 

7.   Communications 

 
 None 
 
8.   Report of the Chairperson 

  
None 
 

9. Report of the Planning Director 

 
Kaye informed the Commission that site plans for the Midland Place Apartments and the 
Midland Towne Center Storage Units were approved by City Council at their meeting the 
prior evening.  

  
10. Items for Next Agenda – February 25, 2014   

  
 a. Zoning Ordinance Updates 
 b. Discussion of Sign Standards in Zoning Ordinance 

 
11. Adjourn   
     

Motion by Senesac and seconded by Hanna to adjourn 7:35 at pm.  Motion passed 
unanimously. 

 
 
Respectfully submitted, 
 
 
 
 
C. Bradley Kaye, AICP, CFM 
Director of Planning and Community Development  
 
MINUTES ARE NOT FINAL UNTIL APPROVED BY THE PLANNING COMMISSION 
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